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The statement of the case as presented by counsel for 
appellant in his brief, in some particulars is not in ac- 
cordance with the Referee’s Certificate on Review. 

On page 4 of appellant’s brief, counsel states: ‘That 
according to the evidence of petitioner, and Mr. Peavey, 
said notes represented the purchase price of said horses, 
and were received and accepted by said Levi in pay- 
ment for said horses.” Mr. Peavey testified in sub- 
stance (p. 20, R.) that he, during the times mentioned 
in said petition, was the President of said Farmers. 
Dairy Association, the bankrupt, and at certain times 
during said period was Manager of said corporation. 
Witness and petitioner (appellee) negotiated for the 
sale of two of said horses. Mr. Peavey, at that time 
stated, and witness understood, that title to said horses 


Z 


was to remain in the seller until the purchase price there- 
for had been paid; that this contract and understanding 
was verbal; that promissory notes of the corporation 
representing the purchase price of said two horses were 
given by the corporation and it was understood between 
the witness and petitioner that the same should be done. 
That other and similar transactions were had between 
the witness and petitioner, which according to Mr. 
Peavey's testimony covered all the horses in dispute. 


Mr. Levi, the appellee herein, according to the Ref- 
eree's certificate on review, stated (p. 23, R.) that on 
each and all occasions in his dealings with Mr. Peavey 
relative to the sale of the horses, he stated that the title 
to the horses in question should remain in him until the 
purchase price was paid. Mr. Levi, on cross-examina- 
tion stated (p. 24, R.) that: “the contract for sale of 
said horses was made with Mr. Peavey on behalf of the 
Farmers Dairy Association, and was verbal. That the 
Corporation took the horses -and kept them in their 
charge; that he knew the corporation was carrying the 
horses on their books as an asset of the corporation; 
that promissory notes were given him by the corporation 
for the purchase price of said horses, and he accepted 
said notes; that title to said horses was not reserved in 
the notes, but that the notes were ordinary notes, due 
several months after date.” 


On page 4, counsel in his brief states: 


“That each and all of the notes so given in pay- 
ment for said horses were in the possession of, and 
the property of, A. Levi, petitioner, at tlre time an 
the adjudication in bankruptcy of said Corporation.” 
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I do not find that the record supports this statement. 


Again on paze 5,'counsel in his brief states, that credit 
Mas extended to the corpcration on the strenetl of its 
ieemeial statements “-* * * * ‘that the petitiomer, A. 
Levi, had received such statements. The record, we sub- 
nut, does not support this statement. There is no evi- 
dence that the statements in question were gotten out bv 
(iemconporamon ror tite benest and information emer 
CpedinoncmiMere 1s 10 evidence that any credit wes ever 
esaiencded to’ tlie corporation on the streneth of such f- 
PietMectnenients. Ilene is ho evidence that thasap- 
sellee, Mir. levi, ever received any such statements from 
the corporation or had any knowledzve of any financial 


statements of said company. 


Again, on page 5, counsel for appellant in his brief 
states: ‘that petitioner, at no time prior to the bankrupt’s 
adjudication, according to the evidence, asserted in any 
way, his right cr title to said horses." We call attention 
fommte Necord, page 2), andequote therefrom testimony 
Cmitrweecave,.  Whatdurine the frst part of July, 
1915, witness entered into a certain contract with Mr. 
Schnell for the sale of the horses in question; that at this 
ieee i WWevi the petitioner, told Mr Sclitellvor sand 
contract of sale by which hetween witness and peti- 
Hone@mm iimess tuniner testiieds(p, Zip.) . What 
witness, petitioner and Mr. Serrano on one occasion went 
to the livery-stable of a Mr. Williams, in San Diego for 
the purpose of getting information concerning one of the 
horses in question, which had been traded by Mr. Powers, 
the then manager of said corporation; that petitioner at 
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that time told Mr. Williams that the horse in question be- 
longed to him by virtue of the conditions of said sale.” 


Other and similar testimony was given by Mr. L. A. 
Serrano (p. 22, RK.) a imember of the Boardton Di cian 
of said corporation, Mr. George M. Kimball (p. 23. R.) 
also a member of the Board of Directors and Mr. Edgar 
Levi (p. 24, R.) a son of the petitioner. 


It seems that the only officer of the company, as re- 
vealed by the record, which did not have knowledge of 
the circumstances surrounding the sale of the horses and 
the conditions thereof, was Mr. H. Stephenson, who 
was Secretary of the Association at the time of the pur- 
chase of the last-named five horses from Mr. Levi, and he 
testified (p. 25, R.) that when Mr. Peavey came to his 
office and requested him to sign the notes of Mr. Levi, 
that “Mr. Peavey did not state any condition attached 
to the sale of said horses, and witness considered that 
the notes were given in payment of the purchase price. 
That witness did not know, nor did Mr. Peavey tell him 
that the title to said horses was reserved in seller,’ and 
witness further stated that the Board of Directors of 
said corporation of which he was a member, took ac- 


MoneOn said tnatter. 


No findings were made by the Referee and the only 
action taken by the* Referee on the petition in reclama- 
tion of Mr. Levi, is found in the Record (p. 18, folio 21) 
which is as follows: “Tt is hereby ordered that the pe- 
tition in reclamation of the said Adolph Levi, as to the 
property claimed to have been sold on conditional sale. 


be, and the same is hereby, dismissed and denied.” Just 
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why the Referee dismissed and denied the petition in 
reclamation does not appear. 

eicetimeracestared by counsel in his bref atepage 
five, that the District Judge rendered an opinion revers- 
ing the order and decision of the Referee, which opinion 
was not entirely in harmony with the argument and 
reasoning of counsel, either for the appellant or appellee, 
piieelde ict azvee with counsel im lis statement that 
such opinion was on “‘a theory foreign to and entirely 
Dariomette scope or the evidence. 


ARGUMENT. 


Mc believesiens conceded that there is io Statute im 
California requiring the recording of a contract of sale 
reserving title, neither is there any Statute which would 
GcWceh amoral aereeinent O1 stich’ Character metmectual. 

The Supreme Court of California has recognized as 
valid an oral agreement reserving title in the seller to 


personal property until the purchase price was paid. 
ki ise VS. Colts, 121 Cal., 147. 

In the absence of Statute requiring contract of con- 
ditional sale to be in writing or requiring the filing or 
recording thereof, an oral contract would be valid. 

Weier & Frank Company vs. Sabin, 214 Fed., 231: 
Blackwell vs. Walker, 5 Fed., 419. 

Under the laws of California such a contract as ap- 
pellee relies on, reserving the title, is valid as against 
creditors and consequently would be good as against the 
eietistee in bankruptcy. 

ferieims VS. Mettler, 126 Cal., 100; 
MarAlen.s. Prawcis, 123 Cal., 474. 


6 


The giving of a note for the purchase price will not, in 
the absence of agreement to that effect, vest title in the 
Bellet. 

So Oe, Oy INOS 47. 
Fhexjord vs. Dams, WZ Ue aes: 


It might be held under the record in this case, that no 
effectual contract was entered into between the petitioner, 
appellee herein, and said appellant, on the theory that 
the corporation, through its Board of Directors, did not 
authorize the making of such a contract as the petitioner 


relies on. 
Foutowe vs. Pacihc Cam Co. \208@alreal: 


However, in this particular, we call the Court's atten- 
tion to the testimony of Mr. Peavey (p. 22 top): “That 
the matter of said purchases was brought to the atten- 
tion of the Board of Directors of said corporation and 
they took action on same.” Witness had already in his 
testimony, explained the conditions of said purchase, he 
then states that “said purchase” was brought to the at- 
tention of said Board of Directors and they took action 
on it. Would it not be fair to presume, under such testi- 
mony, that witness brought to the attention of the Board 
of Directors the conditions of the purchase and the re- 
servation of the title in the seller? Again, Mr. Serrano 
pestined: (p. 23) “That the matter was hroteli tome 
attention of the Board of Directors of the corporation 
and they took action on it.” Mr. Serrano’s testimony 
shows that he, a member of the Board of Directors, had 
knowledge of the fact that title to said property was re- 
served in the seller and when he testified that: “the mat- 
ter was brought to the attention of the Board of Direct- 


— 
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ors’ would it be a fair inference that he sat by and al- 
lowed the Board of Directors to be misled as to the con- 
(ii@nicsot ttempurenase’ In fact, Wir. Serranogappears 
to have made the motion on both occasions when the 
Board of Directors took action concerning the purchase 
MeaMectii@Om. (IN. 1). 20.) 

Under the Record, however, a matter arises which will 
estop the appellant from repudiating the contract on 
mulitel; the appellee relies. 


“One of the most frequent applications of the 
principle of equitable estoppel against corporations 
is that which arises where the corporation, when 
rights are asserted against it by virtue of its own 
contract, sets up a want of power in its officers to 
make the contract. One of the most frequent illus- 
trations of this principle is presented where a cor- 
poration allows an officer, habitually and in the 
face of the public, to perform for it and in its name 
certain acts, in which case it will be estopped, as 
against a member of the public who innocently parts 
with value on the faith of the officer having the 
rightful power to do such an act, from denying that 
Stlellis tie faery 


HOPGye NGG Paracraph 5; 


Loomume vs. Clevelagd cic. kK. Co., 23° Hew. 
(Usui 16m. ed. 483: 


“The same principle prevents a corporation from 
repudiating the acts of its officer within the general 
scope of its powers, in the absence of fraud on the 
part of the person seeking to charge the corporation 
or of collusion between him or his privies, and the 
officers of the corporation making the contract.” 


NORC@yc. 11067 Wand "cases cited. 


Seeley vs. San Jose Independent Mill, etc., Co., 
eoe@aley22. 
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Corporation estopped from disputing the agency of a 
person assuming to order goods for it. 


Electric Supply Co. vs. [evs®) CigMiiec mae aac 
Co., 42 HuinGNn. Y.) Ga aie eric. 


It can not be disputed under the record of this case 
that the defunct association apparently clothed Mr. Pea- 
vey with authority to enter into the contract in question. 
It accepted the benefits of his contract retaining the 
horses and using the same. Supposing that Mr. Levi 
had brought suit against the association before it went 
into bankruptcy, for the purpose of recovering his prop- 
erty, would the association be permitted to claim title to 
the property on the theory that one of its officers whom 
it had authorized to purchase the property, did not ex- 
plain to it in detail, the conditions of the contract of pur- 
chase and therefore and because of the officer’s neglect 
the association would acquire an absolute title to the 
property in question and the seller would be powerless 
to recover his property, not because of any fault of his, 
but the neglect of the agent of the corporation who had 
apparent authority to act for it and was acting within 
the scope of such authority? 


It does not appear how many members constituted the 
Board of Directors, but it does appear from the Record 
that Mr. Peavey, Mr. Serrano and Mr. Kimball, all mem- 
bers of the Board of Directors, had knowledge of the con- 
ditions of the contract and that title was reserved in the 
seller. Mr. Peavey, if he was President of the association 
during the period in question, must also have been a 
membertoretle Board of Directors (Sec. 30680. Ca@aey 
which provides: “Immediately after their selection the 
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directors must organize by the election of a President, 
who must be one of their number, etc.” 


No other contracts were had except those entered into 
by Mr. Peavey as disclosed by the record. Can the asso- 
ciation stand on the contract so made by its agent, Mr. 
Peavey, providing it was an a>solute sale, and on the 
other hand repudiate it if title was reserved? Will the 
association be permitted to profit by its own mismanage- 
ment? Mr. Levi had no knowledge at any time that the 
association claimed the title to the property in question. 
If any such claim was ever made, he at all times has oc- 
cupied the position of an innocent party. The fact that 
he had knowledge that the association carried the prop- 
erty on its books as an asset, we submit in the absence 
of other conditions, would not prejudice his claim. If 
they listed the horses as an asset, it must be presumed 
that they also listed the hability to Mr. Levi under its 
agreement. Whether or not the association defrauded 
any of its creditors on the theory that it owned the horses 
in question free and clear or whether or not it failed to 
disclose the nature of the conditional purchase, does not 
appear and neither does it appear that Mr. Levi had any 
knowledge or was ever a party to anv misrepresentation 
or fraud against the association or any of its creditors. 

Dhemtmerewaet that the contract in question was oral 
and consequently not recorded, we submit would not 
authorize the imputation of the same being a secret con- 
tract and a fraud on the creditors. 


inne C.K. Hwtchins Co., 179 Fed., 864. 


If Mr. Levi started. with ownership of horses, which 
it is admitted that he did and if he has not divested him- 
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- self of such ownership by some positive act or 1f he 1s not 
estopped because of his acts or conduct from still assert- 


ing such ownership, then his claim should prevail. 
Roth vs, Smut, 215 Fed, 82: 


We submit under all the facts and circumstances as dis- 
closed by the Record, and which are undisputed, it would 


be an injustice to deprive the claimant of his property. 


We submit the decision of the District Judge was most 
equitable to the appellant, and we call attention to that 
part of the decision: “That the bankrupt corporation is 
entitled to a return of so much of the purchase price as 
has been paid thereon, less such a sum not to exceed in 
any event the amount of the purchase price thus far 
paid.’ Only a small amount in comparison with the pur- 
chase price of the property 1n question was paid, as dis- 
closed by the record on page 26. The appellant still con- 
tinuing to retain the property, would it be equitable to 
hold that the appellee shall not be entitled to more for the 
use of the property, than the amounts paid toward the 
purchase price? 

The Court may make an order in this respect which 
shall be equitable and just. 


In re Hooven Owens Rentschler Co., 195 Fed., 424. 


It is also true that the appellee is entitled to recover 
the reasonable value for the use of the property. 


In re Daterson Publishing Co., 188 Fed., 64. 


The authorities cited by appellant in his brief do not 
1 our judgment apply to such a case as the one at bar. 
We contend that the judgment of the District Court 


should be affirmed, with such modifications as may be 
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equitable owing to the continuing possession of the prop- 
erty by the appellant. It may be that this Court will 
adopt a different line of reasoning from that adopted by 
the District Court, but in any event, we submit that the 
claim of the appellee should be recognized and his prop- 
Cigmondercd returned to him with such additional orders 
as justice may require. | 
Dated at San Diego, California, February first, 1917. 
JAMES E. O’ KEEFE, 
Attorney for Appellee. 


